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APPLICATION OF STATE COMPENSATION 
ACTS TO EMPLOYES ENGAGED IN IN- 
TERSTATE COMMERCE. 


Justices Brandeis and Clarke took their 
places in our Supreme Court.somewhat too 
late to make their contention go, that the 
federal Employers’ Liability Act was not 
exclusive in covering liability of railroads 
engaged m interstate commerce. All of the 
other justices had written or concurred in 
opinions that the act was exclusive, and 
that prescribing negligence as the ground 
for recovery meant that, if there were no 
negligence by the railroad there could be 
no liability imposed on it as an industrial 
organization according to the principles in 
vworkmen’s compensation acts. 


Justice Brandeis, with whom concurred 
justice Clarke, in a dissenting opinion in 
New York Central R. Co. v. Winfield, 37 
Sup. Ct. 546, says, among other things, 
that: “The Federal Employers’ Liability 
Act was in no respect, a departure from the 
individualistic basis of right and of liability. 
It was, on the contrary, an attempt to en- 
force truly and impartially the old con- 
ception of justice as between individuals. 
* * * The liability of the employer under 
the federal act, as at common law, is mere- 
ly a penalty for wrong doing.”” \Workmen’s 
compensation acts, however, proceed on a 
wholly different theory. 


The latter acts direct attention “not to 
the employer’s fault, but to the employe’s 
misfortune. Compensation should be gen- 
eral, not sporadic; certainly 
tural; speedy, not delayed; definite as to 
amount and time of payment; and so dis- 
tributed over long periods as to insure ac- 
tnal protection 


not conjec- 


against loss or lessened 


earning capacity.” 








He further says: ““When Congress passed 
the Employer’s Liability Act of April 22, 
1908, these truths. had gained little recog- 
nition in the United States. Not one of 
the thirty-seven states or territories which 
new have Workmen’s Compensation Acts 
had introduced the system. Yet the con- 
ception and value of compensation laws 
was not unknown to Congress. It then had 
under consideration the first compensation 
law for federal employes which was enact- 
ed in the following month, May, 1908. The 
need of its speedy passage had been called 
io the attention of Congress by the presi- 
dent in the same special message which 
urged the passage of the Employers’ Lia- 
bility Act.” 


Then he asks: “Can it be contended that 
Congress, by simply passing the Employes’ 
Liability Act, prohibited the states from 
providing in any way for the maintenance 
of such employes (and their dependents) 
for whose injuries a railroad, innocent of 
all fault, could not be called upon to make 
indemnity under that act? It is the state, 
which is both primarily and ultimately con- 
cerned with the care of the injured and of 
those dependent upon him, even though the 
accident may occur while the employe is 
engaged directly in interstate commerce. 
Upon the state falls the financial burden of 
dependency, if provision be not otherwise 
made.” 


A state, it is conceded, may do many 
things in the way of regulating carriers in 
interstate commerce where not specifically 
excluded by Congress. It may enforce any 
policy which does not create a direct’ bur- 
den on such commerce. It may be granted 
that Congress conceived it was covering the 
ground as to rights of action against rail- 
roads by employes engaged in interstate 
commerce. But it had in mind only such 
rights of action as obtained in the states. 
‘hese were all based on negligence or fault 
of the railroad. 
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By a new policy in states, however, there 
is a new rule, which Congress did not have 
in mind. It is a general policy aimed in 
no way against instrumentalities in com- 
merce. The state’s police power in pro- 
tection of itself and its citizens is sought 
to be exerted. 


Before this policy was adopted generally 
employes engaged in interstate commerce 
and those not so engaged, stood on the 
same footing. Now the former are ex- 
ciuded from the benefits of the new policy. 
They are a different class of citizens. They 
become dependents along with their fami- 
lies, to the serious loss of the state. Partial- 
ity is thus enforced on a purely artificial 
distinction operating against employes in 
interstate commerce. Had such a difference 
been in terms expressed in the Federal Em- 
ployers’ Liability Act it would seem arbi- 
trary and unjust. Why import it into the 
statute on some theory of implication? 


Finally, does it not seem better for Con- 
gress to repeal the Federal Employers’ 
Liability Act, at least insofar as injuries 
may happen in any state having a work- 
inen’s compensation act? Congress ap- 
provés the principle in such an act as shown 
Ly its act of May, 1908. Would it be any 
siranger thing to do than has been done 
in such a law as the Webb-Kenyon act? 
Workmen’s compensation acts ought to 
take care of local conditions. Legislatures 
presumptively know more about these than 
does Congress. 


Recognition by Congress of a civilizing, 
humane policy and the showing of a dis- 
position to aid it unites our country more 
firmly together. It is something of an ex- 
crescence, anyway, for a delegated power 
to claim any more than is_ strictly 
necessary to enforce its power. It ob- 
structs the very purpose of its existence 
when it interferes with the weal of its 
principals, who also contribute to its 
own weal. Repeal the Federal Employers’ 
Liability Act and relegate railroads to the 








same liability as are other businesses, un- 
der universal Workmen’s 
Acts. The Federal Employers’ Liability” 
Act is an anachonism. 








NOTES OF IMPORTANT DECISIONS. 





FRANCHISES—RESERVED . POWER’ TO 
AMEND INCLUDES EXERCISE OF POLICE 
POWER.—In Sutton v. New Jersey, 37 Sup. 
Ct. 508, it was held that New Jersey statute 
requiring a street railway company to give 
free transportation to detectives in plain 
clothes was not an unreasonable or arbitrary 
exercise of police power, especially where a 
charter was subject to alteration or amend- 
ment in the discretion of the legislature. 


Justice Brandeis said: “Freedom to come and 
go upon the street cars without the obstacle 
or discouragement incident to the payment of 
fares may well have been deemed by the legis- 
lature essential to efficient and pervasive per- 
formance of the police duty. Increased pro- 
tection may thereby ensue to both the com- 
pany and the general public without impos- 
ing upon the former an appreciable burden. 
* * * Purthermore the charter of the railway 
company was subject to alteration in the dis- 
cretion of the legislature. The obligation to’ 
carry free city detectives engaged in the dis- 
charge of their duties is a burden far lighter 
than others imposed upon street-using corpo- 
rations which have been sustained by this 
court as a valid exercise of the reserved pow- 
er.” Justices McKenna and Pitney dissent. 


There is here seen a stressing of the fact 
that the burden is not “appreciable,” as heav- 
ier than this has been approved under reserved 
power in charters—not generally, but as to 
street corporations. But why should the maxim 
de minimis non curat lex be applied to the 
question vel non of violation of a constitutional 
right? That «is the kind of a question that 
should present a clean cut issue. It ought not 
to depend upon individual view of the seri- 
ousness or not of infraction of right. Here the 
majority appear to concede that there was 
infraction of right. 





COMMERCE—WAIVER BY CARRIER OF 
TIMELY WRITTEN NOTICE OF LOSS.— 
Massachusetts Supreme Judicial Court holds 


-that the Interstate Commerce Act prevents 


Compensation , 
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waiver of written notice of loss, within a rea- 
sonable time, by a carrier in such commerce 
as foreshadowed by decision of the federal Su- 
preme Court. Metz Co. v. Boston & M. R. R., 
116 N. E. 475. 


The Massachusetts court refers to compre- 
hensive language in R. Co. v. Blish Milling Co., 
241 U. S. 190, 36 Sup. Ct. 541, which case con- 
cerned only misdelivery and the relations of 
initial and connecting carriers and waiver as 
to rights under the commerce act. Therein it 
was said “the parties could not waive the terms 
of the contract under which the shipment was 
made; nor could the carrier by its conduct give 
the shipper the right to ignore these terms.” 


Upon this language the Massachusetts court 
said: “Those words are exactly applicable to 
the facts here presented. They were used in 
the course of a decision respecting a clause 
in a bill of lading in effect the same as that 
here involved. While the facts of that ‘case 
were slightly dissimilar to those of the case at 
bar, they are not different in substance. ,and 
they call for the operation of the same prin- 
ciples of law. It cannot be presumed that the 
words just quoted were used inadvisedly or 
without a full appreciation of the natural force 
to be attributed to the comprehensive reference 
to waiver in that connection. This decision 
appears to mean thai, when the form of the 
bill of lading with its numerous contractual 
provisions has been filed according to law with 
the Interstate Commerce Commission, and the 
interstate rate for transportation has been fixed 
with reference to the terms and obligations of 
that uniform bill of lading, then those con- 
tractual terms and obligatidns become a part 
of the rate established and neither party can 
depart from them. The shipper and the car- 
rier become bound inexorably by them.” 


It must be admitted that the words are broad 
enough to include the state of facts in the Mass- 
achusetts case, and where a public policy is 
indicated by the Interstate Commerce Act there 
seems little reason for attempted distinction in 
its application. 


CONFLICT OF LAWS — PRE-EXISTING 





LIABILITY IN FOREIGN JURISDICTION.— 
In Badger Machinery Co. v. Columbia County | 
Electric L. & P. Co., 163 N. W. 188, decided by ' 





Supreme Court of Wisconsin, it was held that 
one acquiring title by sale of collateral pledged 
for a pre-existing liability was not a holder 
in due course and where his vendee, a resi- 
dent of Wisconsin, purchases from a non-resi- 
dent, to whom was pledged the collateral in his 
state, the laws of the latter state were not 
admissible in evidence for the purpose of show- 
ing a different rule. 


The court said: “The general rule is that 
the law of the place where the contract is 
made governs; but, like all other rules, it has 
its exceptions: A very exhaustive discussion 
of the subject will be found in International 
H. Co. v. McAdam, 142 Wis. 114, 142 N. W. 
1042, 26 L. R. A. (N. S.) 774, 20 Ann. Cas. 614. 
In the instant case the bonds were Wisconsin 
contracts, payable in Wisconsin; the maker of 
them, the ColumVia County Electric Light & 
Power Company, is a Wisconsin corporation; 
and the appellant, the United States Bank & 
Trust Company, is enforcing its claim in a 
wisconsin court. True the contract between 
Bridge, who sold the bonds to appellant, and 
appellant may be considered as made 
outside of Wisconsin, and if the action here 
were between appellant and Bridge, a different 
question would be presented. The issues in- 
volved in the case at bar are between the 
maker of the paper involved and the appellant, 
who purchased the paper and claims to be a 
holder for value in due course.” 


The facts show that appellant obtained the 
bonds as collateral for a pre-existing debt in 
New Mexico. It stood in the shoes of the 
pledgor of the collateral and instead of the 
court speaking of the issue being between 
appellant and its vendor, it should have con- 
sidered where appellant stood as to the title 
it acquired under a New Mexico contract. 
Appellant's residence had, it seems to us, noth- 
ing whatever to do with the case as in any way 
determining his rights nor in what court the 
suit was. Therefore, what the court says 
about the corporation issuing the bonds and 
appellant claiming title thereto has nothing to 
do with the matter. Nor is it relevant to speak 
of the claim being sued upon in a Wisconsin 
rourt, as the policy of Wisconsin applies only 
to Wisconsin contracts. Comity in such a case 


as was before the court is not intended to 
cut out vested rights under foreign contracts, 
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UNIFORM STATE LAWS IN MICHI- 
GAN—A REVIEW OF THE 
SUBJECT OF UNIFORM LEGIS- 
LATION. 


The commissioners on uniform state 
laws have just filed their fourth biennial 
report to the legislature of Michigan which, 
among other things, shows that the twen- 
ty-sixth annual. meeting of the National 
Conference of Commissioners was held at 
Chicago in August, 1916. 


This conference is a body composed of 
representatives of each state, territory and 
federal possession, who meet in annual 
conference under a permanent organiza- 
tion commonly designated the Commission- 
ers on Uniform State Laws. The commis- 
sioners consist very largely of lawyers and 
judges of standing and experience and of 
law teachers from some of the principal 
law schools. There are usually three rep- 
resentatives from each state or territory, 
appointed for terms of three to five years, 
- generally by the governor or chief execu- 
tive, pursuant to statutes, which authorize 
the appointed commissioners to confer with 
the commissioners from other states and 
territories, for the purpose of drafting and 
recommending bills and measures to pro- 
mote uniformity in state laws on subjects 
where uniformity seems practicable and de- 
sirable, such as bills and notes, sales, part- 
nership, execution and proof of deeds and 
wills, taxation, warehouse receipts, mar- 
riage and divorce. 


The planning of the work and the ar- 


rangement of the program of the annual 
conference is done by the executive com- 
mittee. The preparation of bills and meas- 
ures is done by standing and special com- 
mittees often acting with the assistance of 
recognized legal experts on the particular 
subject in hand, after conference and con- 
sultation with leading lawyers, judges, busi- 
ness men and commercial organizations. 
The work of the committee is reported to 





the annual conference where it is consid- 
ered in detail, both as to substance and 
form, by all the commissioners. No meas- 
ures are approved until after full consider- 
ation and discussion in the conference. 


This consideration frequently extends 
over several annual conferences. In ap- 
proving proposed measures the commis- 
sioners vote by states. Since the beginning 
of the movement in 1890, there have been 
twenty-six annual conferences and every 
state, territory and federal possession is 
now Officially represented. The following 
uniform measures have been prepared and 
recommended by the conference and adopt- 
ed by the various jurisdictions to the ex- 
tent indicated : 


The Negotiable Instruments Act, now 
the law of 48 states; 

The Warehouse Receipts Act, now the 
law of 36 states; 

The Bills of Lading Act, now the law of 
17 states; 

The Uniform Sales Act, now the law of 
14 states; 

The Stock Transfer Act, now the law of 
11 states ; 

The Partnership Act and the Act re- 
lating to Probate of Foreign Wills, eleven 
states ; 

The Family Desertion and Non-support- 
ing Act, nine states; 

The Marriage Evasion and Violation 
Act, four states ; 

The Uniform Divorce Act, three states ; 

The Marriage License Act. 


There has also been adopted by the Na- 
tional Conference the Pure Foods Act, the 
Workmen’s Compensation Act, the Act for 
the Extradition of Persons of Unsound 
Mind, and the Uniform Land Registration 
Act. 


The Negotiable Instruments Act, the 
Uniform Warehouse Receipts Act, the 
Uniform Bills of Lading Act, the Uniform 
Sales Act, the Uniform Stock Transfer 
Act, and the Uniform Foreign Probate Act 
are already a part of the law of Michigan. 
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The present commissioners are Edward 
Cahille, of Lansing; Dan H. Ball, Mar- 
«guette, and George W. Bates, of Detroit, 
Michigan. : 


The commissioners have recommended 
the adoption by the legislature at the pres- 
ent session the following acts: 


1. The Uniform Partnership Act—The 
subject of a uniform act governing part- 
nership was first taken by the national com- 
missioners in 1903. It has been almost 
continuously under consideration since that 
time. The present act is the culmination 
of eight previous tentative drafts each 
drawn with care and discrimination and 
considered at great length by the several 
conferences. It is believed that the pres- 
ent act adopted at the meeting in Wash- 
ington, October, 1914, represents an accur- 
ate, practical and just codification of the 
law upon one of the most important busi- 
ness subjects. 


It was originally drawn by Dean Ames 
of the Harvard Law School, and redrawn 
and completed by Professor William Drap- 
er Lewis, of the University of Pennsylvania 
Law School, assisted by Professor Lichten- 
berger of the same institution. 


The national conference adopted the 
collective or aggregate theory and what is 
known as the so-called common law theory 
ot a partnership. This is a compact and 
definite statement of the law on all the 
principles of partnership. 


2. The Uniform Act for the Extradi- 
tion of Persons of Unsound Mind.—This 
act provides for the extradition of per- 
sons of unsound mind in a foreign state 
and who fled from another state in 
which at the time of their flight they 
were under detention by law in a hospi- 
tal, asylum or other institution for per- 
sons of unsound mind, or had been there- 
tofore determined by legal proceedings of 
unsound mind, or was subject to deten- 
tion in such state, being then his legal 
domicile, based on legal proceedings there 


XUM 





pending to have him declared of unsound 
mind. Under such circumstances, the 
executive of the state from which such 
person has fled, files with the executive 
oj the state in which such person is 
found, a copy of the commitment, 
decree or other judicial proceed- 
ings certified as authentic by the gover- 
nor of the state, whence he has fled, with 
an affidavit showing the person to be such 
a fugitive, and it shall be the duty of the 
executive authoritv of such foreign state 
to cause him to be apprehended and se- 
cured, if found in such state, and to cause 
immediate notice of the apprehension to 
Le given to the executive authority mak- 
ing such demand, or to the agent of such 
authority appointed to receive the fugi- 
tive, and to cause the fugitive to be de- 
livered to such agent when he shall ap- 
pear. If no such agent appears within 
thirty days from the time of the appre- 
hension, such person may be discharged. 


3. The Uniform Land _ Registration 
Act.—This is what is commonly known 
as the Torrens System. 


For the proper execution of this act, 
it provides for a court of land registra- 
tion. 

On a petition being presented to the 
court it shall bring to view all the ma- 
terial facts and material parties . before 
the court at once. A notice of lis pen- 
dens is, at the same time, recorded in a 
proper deed book. Such petition is then 
referred to one of the examiners of title, 
and on his report being filed the court 
makes an order of publication and every 
precaution is taken to notify any one who 
may have any interest in or claim against 
the land. The case is then set down for 
hearing after the due proof of the pub- 
lication has been filed. Surveys are made 
of the land and the court finally makes a 
final adjudication of the title. The final 
decree differs radically from any other 
decree “to quiet title” in an ordinary 
chancery suit. For this is a proceeding in 
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rem good against all the world, while 
that is only good against the parties to 
the suit. 


The final decree becomes the certificate 
of title which is registered in the Reg- 
ister of Titles and never goes out of the 
registrar’s office. 


The owner is given an exact copy of the 
original certificate gy the registrar. 

When one wishes to transfer registered 
title, the owner’s duplicate certificate 
riust be carried to the registrar’s office 
before any voluntary transfer can be 
registered. 


Land once registered is to remain for- 
ever registered and cannot be subject to 
rights of adverse possession or prescrip- 
tion. 


Farm Mortgage Loans and Uniform 
Land Registration—In 1916, the Confer- 
ence also adopted the Uniform Land Reg- 
istration Act, based upon what is popu- 
larly known as the Torrens System, 
which is now the law in the state of Vir- 
ginia. There are similar land registration 
acts in thirteen states, including Cali- 
fornia, Colorado, Illinois, South Carolina, 
North Carolina, Massachusetts, Minne- 
sota, Mississippi, New York,. Nebraska, 
Ohio, Oregon and Washington, and Ha- 
waii and the Philippine Islands. 


The basis of a rural credit system in 
this country similar to that of Europe 
based on long term farm mortgages must 
be some method of uniform land registra- 
tion by which titles will be certain and 
standard, and thereby become unques- 
tioned security for bonds or debentures 
of any federal system of land banks. 


Mr. Eugene C. Massie, of Richmond, 
Va., an authority on the so-called Torrens 
System, delivered an able and instructive 
address on the subject of “Commercial 
land titles,” and made this statement in 
reference to the effect of such an act: 
“Nothing short of registered title can 





give the land any of the true attributes 
of a commercial asset." To answer the 
great public needs we must make the* 
land in a sense negotiable.” 


Hon. David F. Houston, Secretary of 
Agriculture, makes this statement before 
the Senate Committee on this subject: 
“There are only $3,500,000,000 of farm 
mortgage loans in this country on $40,- 
000,000,000 worth of farm property. Still 
the clamor of the rural districts for capi- 
tal to develop the agricultural industry 
is countrywide.” 


He also makes a statement that the 
rate of interest with commission on farm 
mortgage loans in the United States 
range from 5.3 to 10.5 per cent, the aver- 
age rate in no less than twenty different 
states being 8 to 10 per cent; while the 
prevailing farm loan rates under modern — 
rural credit systems in Germany, France, 
Norway, Denmark, Great Britain and 
Australia are only 3% to 4 per cent. 


The effect then would be that, under 
the proposed rural credits plan—with a 
federal farm loan board and 12 regional 
farm land banks to give negotiability to 
the agricultural lands of the United 
States—the aggregate, actual capital of 
America available in negotiable form for 
bankable purposes would readily be more 
than doubled and thereby become one of 
the greatest and most dependable assets 
in our national finance. 


Section 30 of the Rural Credits Bill, 
authorizing the farm loan board to de- ; 
clare ineligible for farm loans the lands 
of such state as fails to provide the nec- 
essary uniform laws relating to the con- 
veying and recording of land titles, and 
the foreclosure of mortgages and other 
instruments securing loans, will, have an 
effect in.securing a more 
state  uni- 


important 
prompt compliance with the 
formity principle. 


In view of the fact that the farm prop- 
erty of the United States in 1909 was 
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valued -at $40,000,000,000 and will doubt- 
less exceed $50,000,000,000, it becomes of 
‘the greatest importance, says Mr. Massie, 
that there should be a proper mechanism 
ior effectively financing this greatest 
American asset. 

It is claimed that the Torrens System 
cf land registration is revolutionary and 
that it is an attempt at radical reform 
void of practical benefit, but the fact that 
iourteen states have already adopted the 
Torrens System for their own use and the 
majority of these are among the leading 
states of the country, is proof that the 
Torrens System has been accepted in our 
country as “‘a desirable legal process, and 
points unalterably to the need of immedi- 
ate attention and _ legislative 
throughout the country.” 


action 


Tested by individual opinion of those 
whose opinions are entitled to great con- 
sideration and persuasive force, we are 
drawn to regard the Torrens System as 
not Only expedient, but, in the highest 
degree, beneficient and desirable. 


Mr. Justice Hughes, when governor of 
New York, signed a bill acknowledging 
the system after a thoroughgoing debate 
and investigation in which those arrayed 
on both sides had presented their argu- 
ments at their best. 


In the report of the commission, se- 
lected to consider this system in the state 
of New York, this statement is made: 


The method (referring to the old meth- 
od), which is used in New York and most 
uf the states in this country, grows more 
cumbersome as it becomes older, and it. 
spte of efforts to make it less burden- 
some, is tending to break down of its own 
weight. The multiplication of records 
and complication of titles and the repeat- 
ed expense of re-examinatior and the de- 
lays incidental thereto, should be avoided, 
it any possible method of doing so can be 
devised. We are clearly of the opinion 
that a system of registering titles may be 
put ‘nto operation in this state, in such 
Manner as to avoid these and other diffi- 





culties incidental to the present system 
ard to become of much utility and ad- 
vantage to conveyancers and owners of 
rca! property. 

The New York Act for the registration 
oi land titles was passed by the legisla- 
ture and went into effect on the first day 
of February, 1909. 

There is no question of its constitu- 
tionality. 

The leading Massachusetts decision is 
that rendered by Mr. Justice Holmes, 
now sitting on the bench of the United 
States Supreme Court, in Tyler v. Judges 
of Court of Registration. People ex rel. v. 
Dineen? is also a leading case on this sub- 
ject. In that case it was insisted that by 
proceedings subsequent to the initial regis- 
tration, any owner may be deprived of 
liis property without due process of law. 
Put it was held that this was not the ef- 
fect of this law. This principle has also 
been affirmed in many other cases in sev- 
eral states of this country. 


So that on the whole, it has been said, 
the Torrens System, tested by business 
beneficence, would seem to satisfy to the 
full the most exacting requirements. 
Ease in the disposition of property, con- 
venience of transfer, availability of assets 
and values for commercial needs and mer- 
cantile contingencies—all these attributes 
would seem to fairly attach to land un- 
der the ideal Torrens law. 


The Uniform Torrens Act Means of 
Uniformity in Registration of Land Titles. 
---The successful operation of the Federal 
Rural Credits Act is in fact dependent upon 
the universal adoption of the Torrens 
System, so that what is so essential to 
the prosperity of the farmer, can only be 
made available by the operation of that 
system. His registered title becomes a 
commercial asset and makes the land ne- 
gotiable. It acquires something of the 
seme “fluidity or negotiability” of land 


(1) 175 Mass. 68; this was afterwards affirmed 
in 179 U. S. 405. . 


(2) 176 Ill. 165. 
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as has been brought about in the case of 
personal property by these uniform acts. 


The desire for uniformity is still a bea- 
con light of hope to those interested in 
the work of the Conference. Uniformity, 
it is said, is not simply a name, it is a 
principle, and a principle which is of the 
very essence of democracy, if we mean 
by democracy that state of society in 
which there is one law equable in its ap- 
plication to the rights of all men alike 
everywhere. 

The Uniform State Laws in Michigan. 
—Under special act of the Michigan leg- 
islature, an allowance is made for the ac- 
tual expenses of the commissioners and 
for the expense incurred in drafting uni- 
form laws. This now amounts to $500 
a year. Various amounts have been con- 
tributed by many of the states and by 
some of the bar associations of the coun- 
try. In 1915, Michigan contributed $150 
and in 1916, $200. The entire amount 
contributed from all sources in support 
ef the Conference last year was the sum 
of $5,822.46, and the disbursements were 
the sum of $3,915.69, leaving a balance of 
$1,906.77 in the treasury for the future 
requirements of the conference. 


Michigan has adopted six out of the 
ten leading uniform acts passed by the 
national conference down to and includ- 
ing August, 1916. This has placed the 
state among the leading states represent- 
ed in the Conference on this subject. And 
the attitude assumed by the legislature 
in the past towards the uniform acts sub- 
mitted to it for adoption, has been that 
of great appreciation of the work done 
by the national conference in the promo- 
tion of uniformity of legislation in the 
United States, as being a subject, which 
has commended itself to their best judg- 
ment and merited their cordial support, 
thus showing, “that it is not more law 
which we want—but more uniform law.” 

Grorce W. BATEs. 

Detroit, Michigan. 





LARCENY—POSSESSION BY TRICK. 
JARVIS v. STATE. 


Supreme Court of Florida. March 14, 1917. 


74 So. 796. 
(Syllabus by the Court.) 


A person who has lawful possession of prop- 
erty cannot commit larceny thereof; the pos- 
session, however, must have been originally ob- 
tained lawfully and without the intent to ap- 
propriate the property to his own use; one who 
obtains the possession by trick, device, or fraud, 
with intent to appropriate the property to his 
own use, the owner intending to part with the 
possession only, commits larceny when he sub- 
sequently appropriates it. The consent of the 
owner in surrendering the possession of prop- 
erty must be as broad as the taking. 


SHACKLEFORD, J. W. B. Jarvis seeks re- 
lief here from a conviction of the crime of 
grand larceny and a sentence to confinement 
in the state prison for a term of two years. 
The sole error assigned is the overruling of 
the motion for a new trial, which is based upon 
six grounds, and which we shall treat in the 
order in which they are argued. 

The first two grounds, which are argued to- 
gether, are that “the verdict is not supported 
by the evidence,” and that “the verdict is con- 
trary to law.” The first count in the indict- 
ment charges the defendant with the larceny 
of a contract entered into by the defendant 
and M. L. Dekle, of the value of $1,500, the prop- 
erty of M. L. Dekle, and the second count 
charges the defendant with the lareeny of a 
chattel mortgage, executed by the defendant to 
M. L. Dekle, of the value of $500, the property 
of M. L. Dekle. The defendant entered a plea of 
not guilty. Very concisely stated, the evidence 
establishes that, in compliance with a request 


of the defendant, M. L. Dekle brought the con-_ 


tract and chattel mortgage with him to Green- 
wood for the purpose of meeting the defendant 
and having a full settlement of the amount due. 
Upon the meeting between the defendant and 
Dekle, after some conversation between them, 
the defendant requested Dekle to hand him 
(the defendant) such two instruments in order 
that the defendant might write a note to Mr. 
Lewis Smith, the cashier of the Bank of 
Greenwood, who was temporarily absent at 
Marianna, nine miles away, to get such cashier 
to advance the money to the defendant with 
which to take up the mortgage and contract; 
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that Dekle complied with the defendant’s re- 
quest, and the defendant began to write, but 
after a few minutes stopped writing, crumpled 
the paper up which he was writing, dropped it 
on the floor, folded up the contract and chattel 
mortgage, and put the same in his pocket, 
stating to Dekle, “I believe I will keep these 
papers and you can mark them paid out of the 
money I paid you last year.” Further conversa- 
tion took place between Dekle and the defend- 
ant, but it would serve no useful purpose to 
set it out. Suffice it to say that the evidence 
establishes that the defendant retained such 
papers of which he had thus possessed himself 
and refused to return them to Dekle. The 
defendant contends that this did not constitute 
larceny, and cites decisions of this court, as 
well as of other jurisdictions, which, he claims, 
support his contention. We have examined 
these authorities, but find ourselves unable to 
agree with the defendant. It is undoubtedly 
true, as we held in Bird v. State, 48 Fla. 3, 
37 So. 525, that: 


“In larceny it is essential to a conviction that 
the property was taken ‘animo furandi;’ and 
where it clearly appears that the taking was 
perfectly consistent with honest conduct, al- 
though the party charged with the crime may 
have been mistaken, he cannot be convicted 
of larceny.” 


It is also true, as this court held in Long v. 
State, 11 Fla. 295: 


“A taking by mistake or accident, where the 
animus furandi forms no part, is not felony.” 


We also approve of the holdings by this 
court in the other decisions which the defend- 
ant cites and upon which he relies: Charles 
v. State, 36 Fla. 691, 18 So. 369; Finlayson v. 
State, 46 Fla. 81, 35 So. 203; Lowe v. State, 
44 Fla. 449, 32 So. 956, 103 Am. St. Rep. 171; 
Minor v. State, 55 Fla. 77, 46 So. 297—but do 
not see wherein they help the defendant. In 
Finlayson v. State, supra, we held that: 


“A bailee who has lawful possession cannot 
commit larceny; the possession, however, must 
have been originally obtained lawfully and 
without the intent to appropriate the property 
to his own use; one who obtains the posses- 
sion by trick, device, or fraud, with intent to 
appropriate the property to his own use, the 
owner intending to part with the possession 
only, commits larceny when ‘he subsequently 
appropriates it.” 


We might well repeat here what we said in 
the opinion rendered:in that case: 





“It cannot be said, therefore, that the owners 
‘consented’ to part with the possession of their 
money; there was no conventio mentium, the 
one party intending only to part with the bare 
possession, the other intending to acquire the 
property in the thing itself; the consent was 
not as broad as the taking. The fraud vitiated 
whatever right might otherwise have been ac- 
quired by virtue of the apparent voluntary 
parting with the possession by those rightfully 
entitled thereto. Such act was at the common 
law larceny, and no statute was needed to 
make it a crime; nor does it come within our 
embezzlement act.” 


Also see Flowers v. State, 59 Fla. 16, 52 So. 
11, which is well in point. We must hold that 
the contention of the defendant in support of 
the first two grounds of his motion for a new 
trial has not been sustained. 


Note.—Intent at Time of Receiving Property ° 
and its Subsequent Appropriation as Constituting 
Larceny.—It seems to us that the instant case 
states the rule of law applicable to obtaining pos- 
session of property by trick, but the evidence fails 
to show there was a trick or that there was 
animus furandi at the time defendant received 
possession of the contract and chattel mortgage. 
The case of Flowers v. State, 59 Fla. 16, 52 S. E. 
11, shows a much plainer case of animus furandi 
as to one of the defendants than does the instant 
case and as to the other the court admitted that 
as an original proposition it would hesitate long 
before returning a verdict of guilty, but it would 
not overturn the finding of the jury supported by 
the action of the trial judge in refusing to dis- 
turb it. But what this defendant did was shown 
to be furtive from the very start and before a 
transaction was fully consummated both of them 
slipped away with the papers in hand, the one 
more clearly guilty running to get out of sight 
after being “hunched” by the other. Confederacy 
between the two was very clearly established. 


In State v. Edwards, 51 W. Va. 220, 41 S. E. 
429, 59 L. R. A. 465, there is a very elaborate 
opinion, in which a great abundance of authority 
is cited. For example, in Pear’s Case, 1 Leach, 
C. L. 213, it was ruled that to obtain a horse under 
pretense of hiring it for a day is larceny, if the 
jury find that the hiring was animo furandi. And 
where there were confederates to the obtaining 
of money by the practice of “ring dropping,” 
there was proof of an agreement to divide what 
was obtained. Moore’s Case, 1 Leach, C. L. 238. 
There the judges were divided on the question 
whether there was a parting with possession only 
or parting with property, the majority holding to 
the latter, and, therefore, there was larceny. That 
case would be a ruling against the instant case 
for there could be no pretense of any parting 
other than of mere possession. 


In Loomis v. People, 67 N. Y. 322, 23 Am. Rep. 
123, one of two confederates obtained money from 
the prosecutor to bet on a “brace” game. This 
was held to be a parting with possession upon a 





An nrremerepr ee tee 


46 CENTRAL LAW JOURNAL No. 3 








trick, and, therefore, larceny. Miller, J., said: 
“There is to be sure a narrow margin between a 
case of larceny and one where the property 1s 
obtained by false pretenses. The distinction is a 
very nice one, but still very important. The char- 
acter of the crime depends upon the intention of 
the parties and that intention determines the na- 
ture of the offense. In the former case where by 
fraud, conspiracy or artifice, the possession is ob- 
tained with a felonious design and the title still 
remains in the owner, larceny is established; 
while in the Jatter, where title, as well as posses- 
sion, is absolutely parted with, the crime is false 
pretenses.” 


In Miller v. Com., 78 Ky. 15, 39 Am. Rep. 194, 
it was said by Cofer, J., that: “When the money 
was given to Smith to bet, it ought not to be 
assumed that the prosecutor meant more than that 
it should be hazarded on the game and to part 
with his property if he lost. But if by concert 
between Smith and Miller, they knew before the 
cards were dealt that it would be lost, they are 
guilty precisely as if’ by concert between them. 
Smith had obtained the money to bet, and im- 
mediately without going through the mere form 


_ of betting, had divided it between them.” This 


shows appropriation after prosecutor parted with 
possession for a certain purpose and the purpose 
never materializing. 

In People v. Rae, 66 Cal. 423, 6 Pac. 1, 56 
Am. Rep. 102, it was ruled that: “When by means 
of fraud, conspiracy or artifice, possession of 
property is obtained with felonious intent, and the 
title still remains in the owner, the crime is lar- 
ceny; but if the title as well as the possession is 
parted with, the crime is that of obtaining prop- 
erty by false pretenses.” 


In People v. Tomlinson, 102 Cal. 19, 36 Pac. 
506, the court said: “Where one honestly receives 
the possession of goods upon a trust, and, after 
receiving them, fraudulently converts them to_his 
own use, it is a case of embezzlement. If the pos- 
session has been obtained by fraud, trick or de- 
vice, and the owner of it intends to part with his 
title when he gives up possession, the offense, if 
any, is obtaining money by false pretenses. But, 
where the possession has been obtained through a 
trick or device with the intent at the time the 
party receives it, to convert the same to his own 
use and the owner of the property parts merely 
with the possession, and not with the title, the 
offense is larceny.” It seems to us that the offense 
in this case comes in the first of the above classes. 
See to same effect as the Tomlinson case, People 
v. Shaughnessy, 110 Cal. 598, 43 Pac. 2: Welsh v. 
People, 17 Ill. 339; Doss vy. People, 158 Ill. 660, 
41 N. E. 1093, 49 Am. St. 180. 


In People v. Shaw, 57*Mich. 403, 24 N. W. 121, 
58 Am. Rep. 372, Campbell, J., said: “We do 
not think it profitable to draw overnice meta- 
physical distinctions to save thieves from punish- 
ment. If rogues conspire to get away with a 
man’s money by such tricks as those which were 
played here, it is not going beyond the settled 
rules of law to hold that the fraud will supply 
the place of trespass in the taking and so make 
the conversion felonious.’ This is well enough, 
where intent in the-thieves exists at the time of 
receiving property, but does any such reasoning 
cover a case where there was no animus furandi 
when the property is received? If in Florida 





there was distinction between embezzlement and 
larceny, pure and simple, it ought to have been 
applied in the instant case or the case submitted 
to the jury in the alternative on counts in_an 
indictment. 








ITEMS OF PROFESSIONAL 
INTEREST. 


PROGRAM, 1917 MEETING OF THE AMERI- 
CAN BAR ASSOCIATION. 


Complete information is here given of the 
arrangements and program of the 1917 meeting 
of the American Bar-Association to be held at 
Saratoga Springs, N. Y., September 4, 5, and 
6, 1917: 

Headquarters. 

The headquarters of the association will be 
at the Grand Union Hotel. The offices of the 
secretary and treasurer will be located in the 
Writing Room, ground floor. 

The business sessions of the association will 
be held and the formal addresses before it will 
be delivered in the Saratoga Casino. 


The Executive Committee will meet on Mon- 
day, September 3, at 8 p. m., in the Directors’ 
Room, Grand Union Hotel, ground floor. 


The General Council will meet in the Court 
of Appeals Room, Convention Hall. The first 
meeting of the Council will be held on Tues- 
day, September 4, at 9 a. m. 


Conference of Delegates from Bar Associations. 
MONDAY MORNING, September 3, at 10 
o’clock. 

The conference of specially appointed dele- 
gates from the American Bar Association and 
State and Local Bar Associations will convene 
in the Ballroom, Grand Union Hotel. There 
will also be afternoon and evening sessions. 

All delegates are requested to register at the 
Secretary’s office, Writing Room, ground floor. 

Business Program of the Association. 
TUESDAY MORNING, September 4, at 10 
o’clock. 

Address of Welcome: Edgar T. Brackett, of 
Saratoga Springs. P 

President’s Address: “Private Rights and 
Government Control,” George Sutherland, of 
Utah, President of the association. 

Report of the Secretary, Treasurer, the Ex- 
ecutive Committee. Nomination and Election 
of Members. 
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State delegations will meet in the Casino at 
the CLOSE of this session to nominate mem- 
bers of the General Council, and also to select 
“a Vice-President and Local Council for each 
state. (If a delegation desires to hold its 
meeting ELSEWHERE, notice should be given 
to the Secretary PRIOR to this session in order 
that due announcement may be made. 


TUESDAY EVENING, September 4, 
o’clock. 


at 8 


Moorfield Storey, of Massachusetts, former 
President of the association, will preside at 
this session. 


Address: “The Interstate Commerce Clause 
of the Constitution of the United States,” 
Thomas W. Hardwick, of Georgia, United 
States Senator. 

Election of the General Council. 
in the Saratoga Casino, at 9:30 p. m. 


Reception 


WEDNESDAY MORNING, September 5, at 
10 o’clock. 

Jacob M. Dickinson, of Illinois, former Presi- 
dent of the association, will preside at this 
session. ’ 

Reports of Standing Committees: 


Jurisprudence and Law Reform; to Suggest 
Remedies and Propose Laws Relating to Pro- 
cedure; Legal Education and Admissions to 
the Bar; Commerce, Trade and Commercial 
Law; International Law; Publications; Griev- 
ances; Reports and Digests; Patents, Trade- 
Mark and Copyright Law; Insurance Law; 
Uniform State Laws; Publicity; Membership; 
Professional Ethics; Noteworthy Changes in 
Statute Law; Comparative Law Bureau; Obit- 
uaries. 

Reports of Special Committees: 

Uniform Judicial Procedure. To Oppose the 
Judicial Recall. To Present to Congress Bills 
Relating to Courts of Admiralty. Government 
Liens on Real Estate. Compensation to Fed- 
eral Judiciary. Drafting of Legislation. Im- 
provement of Accommodations of U. S. Su- 
preme Court. Co-operation Among Bar Asso- 
ciations. 

Excursion to Lake George at 1:30 p. m. 


WEDNESDAY EVENING, September 
8 o’clock. 


5, . at 


Stephen S. Gregory, of Illinois, former Presi- 
dent of the association, will preside at this 
session. 

Address: Charles E. Hughes, of New York. 

Unfinished Reports of Committees. 
THURSDAY MORNING, September 6, at 10 

o’clock. 





Address: 
of Texas. 

Unfinished Reports of Committees. 

‘Nomination and Election of Officers. 


William H. Burges, of Illinois, late 


THURSDAY AFTERNOON, September 6, at 
2:30 o’clock. 

Alton B. Parker, of New York, former Presi- 
dent of the association, will preside at this 
session. 

Address: “Prussian Law as Applied in Bel- 
gium,” Maitre Gaston de Leval, of the Bar of 
Brussels. 

Miscellaneous business. 

Annual Dinner at 7 p. m. 

Dinner to Ladies at 7 p. m. 


Conference of Bar Association Delegates. 

The ‘Conference will meet on Monday Sep- 
tember 3. There will be three sessions, at 
10 a. m., 2 p. m., and 8 p. m., respectively. 

The sessions will be held in the Ballroom, 
Grand Union Hotel. 


FIRST SESSION, 10 a. m. 

The Committee will nominate as the presid- 
ing officer, Elihu Root, of New York, or in the 
event of his. absence, Charles E. Hughes, of 
New York. 

How Can Bar Associations Help the Public? 

a. Legal aid by the Profession to those who 
need it most. 

Discussion to be opened by Charles E. 
Hughes, President of the Legal Aid Society. 

b. The abolition of anachronisms in the law. 

Discussion to be opened by Roscoe Pound, 
of Massachusetts, Dean of the Harvard Law 
School. 

SECOND SESSION, 2 p. m. 
How Can Bar Associations Help Each Other? 

a. The exchange of information. 

b. Joint action. 

To be open for general discussion—it being 
understood that all those specially interestec 
in the subjects will avail themselves of the 
opportunity to participate. 

THIRD SESSION, 8 p. m. 
How Can Bar Associations Raise the Stand- 
ards of the Profession? 

a. Moral character. 

b. Ethical conduct. 

ec. Discipline. 

d. Unlawful practice. 

The discussion to be led by David H. Harris, 
of Missouri, Chairman of the Commuttee of the 
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Missouri State Bar Association on Revision of 
the Judiciary Article, and Edward W. Hutchins, 
President of the Bar Association of the City of 
Boston and former Chairman of its Grievance 
Committee. 


No formal papers are to be prepared, and 
those invited to lead are to speak informally 
and not longer than 15 minutes each. 

It is the plan of the committee so to organize 
the sessions that opportunity will be afforded 
to the fullest and frankest interchange of 
views. 

Section of Legal Education. 

The Section will meet in the Court of Ap- 
peals Room, Convention Hall. There will be 
three sessions, two on Monday, September 3, 
at 10:30 a. m., and 8 p. m.; one on Tuesday, 
September 4, at 2:30 p. m. 

The following program is announced: 

Annual address by the Chairman of the Sec- 
tion, Hampton L. Carson, of Pennsylvania. 

Paper on “The Best Method of Teaching 
Legal Ethics.” 

Paper on “The Bar Examination: 
Time and Length.” 

Remarks on “Correspondence Law Schools 
and State Bar Examiners.” 

Paper on “Law as a Cultural Study.” 

Remarks on “The Proper Method of Making 
and Using a Case Book.” 

Paper on “The Pennsylvania Requirements, 
Past and Present as to General Education for 
Admission to the Bar.” 

Discussion of the topics presented. Resolu- 
tions by the Section. 


Its Proper 


Comparative Law Bureau. 

The session will be held in the Appellate 
Division Room, Town Hall, Monday afternoon, 
September 3, at 2 o’clock, and is open to the 
public. 


The order of business will be as follows: 

Annual Address of the Director, Simeon E. 
Baldwin, of Connecticut, on “The Growth of 
Law in the Last Year.” 


Treasurer’s Report. Report to American Bar 
Association. Discussion of submitted topics. 
Election of Officers and Managers. New Busi- 
ness. 

Membership of the Bureau is of four classes: 

Class A. All members of the American Bar 
Association. 

Class B. State Bar Associations, by three 
delegates each. 

Class C. Law Schools, Law Libraries, Insti- 
tutions of Learning, City and County Bar As- 
sociations, by two delegates each. 








Class D. Individual members of the Bureau, 
who are not members of the American Bar 
Association or delegates under Class B or C. 


Section of Patent, Trade-Mark and Copyright 
Law. 


The session will be held in the Saratoga 
Casino (second floor), on Tuesday afternoon; 
September 4, at 3 o’clock. 

Address by Robert H. Parkinson, of Illinois, 
Chairman. 

Address by John P. Bartlett, of New York. 

General Discussion. Miscellaneous Business. 
Election of Officers. 


Judicial Section. 

The business session will be held in the Ball- 
room, Grand Union Hotel, on Tuesday after- 
noon, September 4, at 2 o’clock. 

(Program to be announced later.) 


National Conference of Commissioners on 
Uniform State Laws. 


The Twenty-seventh Annual Conference will 
be held in the Appellate Division Room, Town 
Hall, beginning Wednesday morning, August 
29, at 11 o’clock. The sessions will continue 
on Thursday, Friday, Saturday and Monday, 
August 30, 31, September 1 and 3. 

Tie Executive Committee of the Commis- 
sioners will meet on Wednesday morning, Au- 
gust 29, at 10 o’clock, in the Appellate Divi- 
sion Room, Town Hall. 

(The following program is subject to change 
in the order, by vote of the Eecutive Commit- 
tee at its meeting to be held Wednesday, Au- 
gust 29.) 


FIRST SESSION. 
WEDNESDAY, August 29, 11 a. m. 
Address of Welcome. 
Call of the Roll. 
Reading of the minutes of the last meeting. 
Address of the President. 
Recess until 2 p. m. 


SECOND SESSION. 


WEDNESDAY, August 29, 2 p. m. 

Report of the Treasurer. 

Report of the Secretary. 

Appointment of Nominating Committee, to 
consist of five members, if so determined by 
the Conference. ; 

Appointment of Auditing Committee. 

Report of Executive Committee. 

Reports of the following standing commit- 
tees: 

Legislative, Publicity, Scope and Program. 

Reports of specia] committees as follows: 
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Commercial Law, Wills, Descent and Dis- 
tribution, Marriage and Divorce, Corporation 
Laws, Registration of Title to Land, Uniform- 
ity of Judicial Decisions, Depositions and 
Proof of Statutes of Other States, Vital and 
Penal Statistics, Automobile Legislation, Legis- 
lative Drafting, Occupational Diseases, Legis- 
lation Relating to the Use of the Flag, Secur- 
ing the Compulsory Attendance of Non-Resi- 
dent Witnesses in Civil and Criminal Cases. 

Report of Nominating Committee. 

Election of Officers. 

Discussion of those reports which do not 
present drafts of acts for consideration. 

Discussion of the general work of the Con- 
ference. 





THIRD SESSION. 


THURSDAY, August 30, 10 a. m. 

Consideration of the following: 

Second Tentative Draft of a Uniform Condi- 
tional Sales Act. 

Second Tentative Draft of a Uniform Fraud- 
ulent Conveyances Act. 

Third Tentative Draft of a Uniform Flag 
Law. 

Fourth Tentative Draft of a Uniform Vital 
Statistics Act. 


FOURTH SESSION. 
THURSDAY, August 30, 2 p. m. 
Consideration of the following: 
Proposed Set of Forms Supplementing the 
Uniform Land Registration Act. 
Second Tentative Draft of a Uniform Motor 
Vehicle Act. 
FIFTH SESSION. 
FRIDAY, August 31, 10 a. m. 
Consideration of the following: 
Sixth Tentative Draft of a Uniform Business 
Corporation Act. 
SIXTH SESSION. 
FRIDAY, August 31, 2 p. m. 
Consideration of the following: 
Second Tentative Draft of a Uniform Non- 
Resident Corporation Act. 
SEVENTH SESSION. 
SATURDAY, September 1, 10 a. m. 
Consideration of the following: 
Second tentative Draft of a Uniform Occu- 
pational Diseases Act. 
New Business. 
Unfinished Business. 
EIGHTH SESSION. 





SATURDAY, September 1, 2 p. m. 
Session for unfinished business, if necessary. ; 


NINTH SESSION. 


MONDAY, September 3, 10 a. m. 
Unfinished business. 


American Institute of Criminal Law and 
Criminology. 


The ninth annual meeting of the American 
Institute of Criminal Law and Criminology will 
convene on Monday afternoon, September 3, 
at 2 o’clock, in the Court of Appeals Room, 
Convention Hall. 


A second session will be held on Monday 
evening, September 3, at 8:30 o’clock, in the 
Town Hall, and a third session on Tuesday 
afternoon, September 4, at 2 o’clock, also in 
the Town Hall, both in Appellate Division 
Room. 

The Secretary’s office in the Grand Union 
Hotel, will be open for registration and recep- 
tion of members during the entire sessions. 


FIRST SESSION. 
MONDAY, September 3, 2 p. m., in Court of 
Appeals Room. 

Annual Address of the President, John 
Briscoe, of Maryland. 

Report of Secretary, Edwin M. Abbott, 
Pennsylvania. 

Report of Treasurer, Bronson Winthrop, 
New York. 

Report of Executive Board, John H. Wig- 
more, of Illinois, Chairman. 

Report of Committee on “Insanity and Crim- 
inal Responsibility,” Edwin R. Keedy, of Penn- 
sylvania, Chairman. Discussion. 

Report of Committee on “Probation and Sus- 
pended Sentence,” Herbert C. Parsons, of 
Massachusetts. 

Report of Committee on “Public Defender,” 
Harry E. Smoot, of Illinois, Chairman. 

Report of Committee on “Drugs and Crime,” 
Francis Fisher Kane, of Pennsylvania, Chair- 
man. 

Report of Committee on “Classification and 
Definition of Crime,” Ernst Freund, of Mlinois, 
Chairman. 

Report of Committee on ‘Modernization of 
Criminal Procedure,” Robert W. Millar, of 
Illinois, Chairman. 

Report of Society of Military Law, Henry 
W. Ballantine, of Illinois, Secretary. 

Appointment of Committee on Nominations. 

Annual Dinner at 6:30 p. m., Grand Union 
Hotel. 


P. 
of 


of 


SECOND SESSION. 


MONDAY September 3, 8:30 p. m., in Town 
Hall. 
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Annual Address, “Common Sense in Prison 
Management,” Thomas Mott Osborne, of New 
York. 

Report of Committee on “Crime and Immi- 
gration,” Miss Kate Claghorn, of New York, 
Chairman. Discussion. 


Report of Committee on “Sterilization of 
Criminals,” Dr. William A. White, of District 
of Columbia, Chairman. Discussion. 

Report of Committee on “Indeterminate Sen- 
tence, Release on Parole and Pardon,” Edward 
Lindsay, of Pennsylvania, Chairman. Discus- 
sion. 

THIRD SESSION. 


TUESDAY, September 4, 2 p. m., in Town Hall. 
Report of Committee on “Criminal Statis- 
tics,” John Koren, of Massachusetts, Chairman. 
Report of Committee on “Teaching of Crim- 
inalistics in Universities and Colleges,’ Robert 
H. Gault, of Illinois, Chairman. 

Report of Committee on “State Societies and 
New Memberships,” Harry V. Osborne, of New 
Jersey, Chairman. 

Report of Committee on “Promotion of Insti- 
tute Measures,” Frederic B. Crossley, of Illi- 
nois, Chairman. Discussion. 

Report of Committee on “Publications,” 
Robert H. Gault, of Illinois, Chairman. 

Report of Committee on “Nominations.” 

Election of Officers. 

Unfinished business. 

New business. 

The Section of American Society of Military 
Law will meet Tuesday, September 4, at 3 
p. m., in the Club Room adjoining the Ballroom, 
Grand Union Hotel. 


Entertainments. 
RECEPTION. 

A reception will be given by the New York 
State Bar Association to the President and 
members and guests of the American Bar As- 
sociation and to ladies accompanying them, on 
Tuesday, September 4, at 9:30 p. m., in the 
Saratoga Casino. No tickets of admission will 
be required. 

EXCURSION. 


There will be an excursion to Lake George 
by rail, and of two hours by steamer on the 
lake, Wednesday afternoon, September 5, for 
members and guests of the association and 
ladies accompanying them. Train leaves D. & 
H. Railroad station at 1:30 o’clock. Applica- 
tion for tickets should be made on or before 
Tuesday, September 4, at,8 p. m., at the Secre- 
tary’s office, Grand Union Hotel. 





ANNUAL DINNER. 

The annual dinner of the association will 
be given in the Main Dining Room, Grand 
Union Hotel, on Thursday, September 6, at 
7 p. m. For additional information see “Spe- 
cial Announcements.” 

The New York State Bar Association invites 
the ladies who accompany guests and visiting 
members of the association to dine at the same 
hour in the Ballroom, Grand Union Hotel. 
Tickets for dinner to ladies may be obtained 
at the Secretary’s office, Grand Union Hotel. 

Special Announcements. 
ANNUAL DINNER. 

The annual dinner will be given as above 
noted. A charge of $4 for dinner ficket will 
be made to each member and delegate. As 
against this charge, guests of the Grand Union 
Hotel will receive a rebate of $1 on their cur- 
rent bills. A limited number of guest tickets 
will be furnished members at a charge of $6 
each. 

Members are requested to apply promptly for 
dinner tickets. They will be on sale at the 
Treasurer’s office, Writing Room, Grand Union 
Hotel, on and after Monday, September 3, at 
10 a. m. Positively no tickets will be sold 
after 12 o’clock noon Thursday, September 6. 


NOMINATION OF GENERAL AND LOCAL 
COUNCILS. 

“The members from each state will meet in 
the Casino immediately upon adjournment of 
the first business session (Tuesday, September 
4, 10 a. m.) for the purpose of nominating a 
member of the General Council, and also to 
select a Vice-President and Local Council for 
the state. Delegations desiring to meet at a 
place other than the Casino should notify the 
Secretary prior to the opening of the first busi- 
ness session, so that appropriate announcement 
may be made. 

No list should contain more than six names 
in all; one for General Council, one for Vice- 
President and four for Local Council. All must 
be members of the association. 

Lists should be left at the Secretary’s cflice, 
Grand Union Hotel, not later than 4 p. m. on 
Tuesday, September 4, in order that they may 
be prepared for the printer and issued to 
members on Wednesday morning. 

Election of the General Council will take 
place at the business session of Tuesday eve- 
ning, September 4. 

MEETINGS OF STANDING COMMITTEES. 


The attention of standing committees is call- 
ed to the provision of the By-Laws by which 
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they are required to meet every year, at such 
hours as the respective Chairmen may appoint. 
All such committees will meet at the Grand 
Union Hotel on Tuesday morning, September 4, 
at 9 o’clock, when a separate room for each 
committee will be assigned. 


NEW MEMBERS. 

It is desirable that nominations of new mem- 
bers be submitted to the General Council at 
its first session on Tuesday morning. Forms 
and any information desired will be furnished 
by the Membership Committee, Writing Room, 
Grand Union Hotel. 


The dues are $6 a year for members, in- 
clusive of cost of Journal. Delegates who are 
not members pay no dues. There is no initia- 
tion fee. There are no additional dues for 
membership in a Section. 


HOTEL RESERVATIONS. 

Irving I. Goldsmith, 10 Citizens’ National 
Bank Building, Saratoga Springs, N. Y., has 
kindly consented to take charge of the reserva- 
tions for members and delegates. In writing 
to Mr. Goldsmith, please state preference of 
hotels, time of arrival, period for which rooms 
are desired, whether with or without bath, and 
how many persons will occupy each room. 

Rooms at the Grand Union Hotel are avail- 
able for committee meetings, and will be as- 
signed on application of Chairmen to the 
Secretary. 

By order of the Executive Committee. 

GEORGE WHITELOCK, 
Secretary. 
W. THOMAS KEMP, 
GAYLORD LEE CLARK, 
Assistant Secretaries. 
1416 Munsey Building, Baltimore Md. 








BOOKS RECEIVED. 





Corpus Juris. Being a Complete and Syste- 
matic Statement of the Whole Body of the Law, 
as Embodied in and Developed by all Reported 
Decisions. Edited by William Mack, LL.D., 
Editor-in-Chief of the Cyclopedia of Law and 
Procedure; and William Benjamin Hale, LL.B., 
Contributing Editor of the American and Ensg- 
lish Encyclopedia of Law and the Encyclo- 
pedia of Pleading and Practice. Volume X. 
New York. American Law Book Co. Review 
will follow. 





HUMOR OF THE LAW. 





“Have you a letter from your previous em- 
ployer?” “No, suh,” replied Mr. Erastus Pink- 
erton. “I ain’ expectin’ to hear f'um him. We 
parted friendly, but we ain’ carryin’ on no 
reg’lar correspondence.”—Washington Star. 





I understand the Grabitall estate is very 
large. 

Lawyer .apologetically)—Yes, it is, but, you 
see, I have had charge of it such a short time. 


, —Life. 





Congressman M. Switzer, of Ohio, told of a 
man who was so fond of argument as to harass 
his friends. Finally he fell ill. 

“I hear Grey is sick,” said one of these 
friends to another. 

“Yes,” was the reply. 
stand.” 

“What’s the trouble?” 

“Derned if I know, but it’s probably discus- 
sion of the brain.” 


“Quite sick, I under- 


At one time Gen. Wood had the most hazard- 
ous post in the Philippines, that of commander 
of the Department of Mindanao and Governor 
of the Moro province, fiercest of the island baili- 
wicks. “More than once,” writes Isaac F. Mar- 
cosson, whose personality study, “Leonard 
Wood—American,” appears in Everybody’s for 
March, “he blocked savage cunning with his 
knowledge and foresight, as in the following 
instance: 


“On one occasion he received a delegation 
of Mohammedan polygamists who had come to 
plead for their harems and justify slave-hold- 
ing at the same time. The Sultan of Jolo, who 
sat cross-legged on his rug, spoke up: 


“The prophet has said that a man may have 
many wives. It is so ordained in the Koran.” 


“That is quite true,” replied Gen. Wood. “I 
have read it there myself.” All the Moham- 
medans looked up with pleasure and satisfac- 
tion. 

“But,” continued the general, “the prophet 
also says that ‘a wise man will be content with 


one. 


“There was nothing more to be said, and the 
Moros left, stunned into silenee and obedience 
by what they believed to be the uncanny wiz- 
ardry of the Big White Chief, who was as wise 
as he was brave.” 
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Weekly Digest of ALL the Important Opinions 
ef ALL the State and Territorial Courts of 
Last Resort and of ALL the Federal Courts. 


Copy of Opinion in any case referred to in this digest may be 
procured by sending 25 cents to us or to the West Pub. Co. St. 
Paul, Minn. 
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1. Adverse Possession—Estoppel—wWhere de- 
fendants in suit to quiet title had previously 
testified for third party in suit between such 
third party and plaintiff's testate regarding 
same land, they cannot claim by adverse pos- 
session previous to termination of former litiga- 
tion.—Bush v. Chenault’s Ex’r, Ky., 194 S. W. 
777. 

2. Attermey and Client-——Contingent Fee.— 
Under contract providing that attorneys are to 
have one-fourth of whatever is recovered by 
compromise or otherwise in contest suit, failure 
of attorneys to subpoena witness where re- 
quested by client not to do so will not defeat 
their right to recover one-fourth of whatever 
is obtained by client in compromise of con- 
test suit while it is pending.—McCall v. Atch- 
ley, Mo., 194 8, W. 714. 

3._—_Disbarment.—Defendant attorney hav- 
ing been convicted in United States District 
Court of felony, and certified copy of judgment 
of conviction having been presented to state 
court, together with petition duly served upon 
him, will, where he has not appeared or an- 
swered, be disbarred under Judiciary Law, § 477. 
—In re Kuntz, N. Y., 164 N. Y. S. 900. 

4. Disbarment.—Under facts as to attorney 
ebtaining unprofessional agreements from help- 








less clients, and not complying with order for 
payment to them till three years after final af- 
firmance, and after commencement of disbar- 
ment proceedings, and then only partially, held, 
he should be disbarred.—In re Carter, N. Y., 164 
N. Y. S. 862. 

5. Bankruptey— Act of.—Assignment for 
benefit of creditors is act of bankruptcy, though 
the assignment remains valid until adjudication 
in bankruptcy is made; it being regarded as 
potentially a fraud upon Bankruptcy Act and 
creditors.—In re Louis Neuberger, Inc., U. S. C. 
Cc, A., 240 Fed. 947. 

6. Assessment.—An order of the bank- 
ruptcy court directing that an assessment be 
levied against stockholders, who had not been 
paid the full value of their shares, is conclu- 





‘sive as to the necessity of the assessment and 


as to the rate, but is not conclusive in an ac- 
tion against the stockholder, that the stock was 
not full-paid.—Enright v. Heckscher, U. S. C. 
Cc. A., 240 Fed. 863. 


7. Evidence.—In prosecution against bank- 
rupt under Bankr. Act, § 29b for fraudulently 
concealing from his trustee money belonging 
to his estate, where it appeared that bankrupt, 
shortly before adjudication, converted into 
money merchandise bought on credit, evidence 
of conversations by bankrupt, at time of dis- 
posing of merchandise, was admissible.—Green 
v. United States, U. S. C. C. A., 240 Fed. 949. 


8. Preference.—Default judgment based 
upon a valid indebtedness procured by judg- 
ment creditor with co-operation of defendant to 
give creditor a paramount lien on lands and 
‘to defeat defendant’s creditors was a preference, 
and when without special benefit to debtor was 
voidable only in bankruptcy or insolvency pro- 
ceedings.—Petersdorf v. Malz, Minn., 162 N. W. 
474. 

9. Prior Lien.—The priority of firm cred- 
itors depends on the existence of the partner's 
lien, and if the partners consent that the firm 
assets shall become the individual property of 
one partner, the priority of firm creditors is 
gone.—Stringer v. Stevenson, U. S. C. C. A., 240 
Fed. 892, 

10. Res Judicata.—A purchaser from the 
bankrupt is bound by a consent adjudication in 
bankruptcy, though there was no service of sub- 
poena and cannot as a matter of right have the 
adjudication set aside and be permitted to de- 
fend.—Abbott v. Wauchula Mfg. & Timber Co., 
U. &. C. C. A., 240 Fed. 938. 

11. Banks and Banking—<Applying Deposit.— 
Where agent of a money lender deposited funds 
in a bank, the account being entered as “J. L. 
B., Agent,” and borrowed money from the bank, 
the bank could not before its debt was due apply 
such deposit to payment thereof as against the 
money lender.—Bank of Guntersville v. Crayter, 
Ala., 75 So. 7. 

12. Fictitious Payee—Where drawer of 
check in good faith makes it payable to ficti- 
tious person, a bank is not excused by paying it 
to a fraudulent holder, unless it used the usual 
precautions to determine whether the indorse- 
ment is genuine.—Jones v. People’s Bank Co., 
Ohio, 116 N. B. 34. 

13.——Special Deposit—As all deposits are 
prima facie general deposits, it must appear by 
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affirmative and specific averment that deposit 
was a special deposit; and if it’ does not so 
appear, plea alleging a special deposit is de- 
murrable.—Mississippi Cent. R. Co. v. Conner, 
“Miss., 75 So. 57. 

14. Bills and Notes—Holder for Value.— 
Where one deposited sight draft with bill of 
lading attached, payable to depository bank, and 
it was indorsed generally and forwarded to its 
correspondent bank, which gave credit to remit- 
ting bank, without knowledge of its custom to 
give depositor credit on checking account, cor- 
respondent bank was a holder for value in due 
course under Rev. St. 1913, § 5344.—National 
Bank of Commerce v. Bossemeyer, Neb., 162 N. 
W. 503. 

15. Carriers of Goods—Bill of Lading.—The 
word “lawful holder,” as used in Carmack 
Amendment June 29, 1906, § 7, pars. 11 and 12, 
to Act Feb, 4, 1887, § 20, held. not to mean alone 
owner of shipment or his authorized agent with 
power to act so as to render judgment in action 
against carrier res judicata, though by section 8 
of the earlier act carrier is made liable to per- 
son or persons injured.—Pennsylvania R. Co. v. 
Olivit Bros., U. S. S. C., 37 S. Ct. 468. 


16. Bill of Lading.—Stipulation in through 
bill of lading for interstate shipment that car- 
rier shall not be liable for damages unless claims 
are reported by consignee to terminal carrier 
within 36 hours after notice of arrival is valid. 
—St. Louis, I. M. & S. Ry. Co. v. Starbird, U. S&S 
8. C., 37 S. Ct. 462. 


17. Delay.—Recovery, as part of damages 
caused by delay in interstate shipment of per- 
ishable freight, of freight paid on delivery, held 
properly allowed, notwithstanding prohibitions 
of Interstate Commerce Act Feb. 4, 1887.—Penn- 
sylvania R. Co. v. Olivit Bros., U. S. 8, C., 37 S. 
Ct. 468. 

18. 
drawn by consignee of a car of wheat in favor 
of a bank was attached to a shipper’s order bill 
of lading in favor of consignee, standing alone 
would make bank owner of funds collected, un- 
less they had in turn been assigned to its cor- 
respondents—West Texas Nat. Bank v. Wichita 
Mill & Elevator Co., Tex., 194 S. W. 835. 


19. Notice of Tariffs—Tariff rates for 
transportation of goods and property by com- 
mon carriers are prescribed by law, of which 
all concerned are charged with notice—W. C. 
Goodnow Coal Co. v. Northern Pac. Ry. Co., 
Minn., 162 N. W. 519. 

20. Carriers of Passengers—Mixed Train.—In 
passenger’s action to recover for injuries caused 
by sudden stopping of a mixed train, an in- 
struction that defendant must exercise highest 
degree of care to make plaintiff's passage rea- 
sonably safe constitutes reversible error.—Ken- 
tucky & T. Ry. Co. v. Ball, Ky., 194 S. W. 785. 


21. Postal Clerk.—Where a railroad per- 
mitted a government postal clerk customarily to 
throw mail bags out of the coach instead of 
using the crane, and a bag so thrown struck 
_an intended passenger, the railroad was liable 
on the theory that it permitted the exercise of 
a dangerous instrumentality.—Thomas v. South- 
ern R. Co., N. C., 92 S. E. 321. 

22. Commerece—Demurrage.—Reciprocal De- 
murrage Act, as applied to commerce within the 
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state, is not void as placing a burden on inter- 
state commerce on the ground that it is im- 
possible to separate intrastate and interstate 
commerce.—Sunderland Bros. Co. v. Missouri 
Pac. Ry. Co., Neb., 162 N. W. 494. 

23. Employes.—Railroad held not liable 
under the federal Employers’ Liability Act to 
servant injured while repairing car which for 
a week prior to and for some time after the 
accident was not used outside the state.—Love- 
less v. Louisville & N. R. Co., Ala., 75 So. 7. 

24. ‘Workmen's Compensation Act.—Under 
Workmen’s Compensation Act, § 2, group 8, 
making act applicable to operation without 
state of vessels except those of other states or 
countries used in interstate commerce, etc., and 
section 14 making act apply to persons engaged 
in intrastate commerce only to extent that such 
work may be separated from interstate com- 
merce, a Georgia steamship corporation is not 
liable for an employe’s injury sustained inter- 
state commerce.—Charlton v. Hilton-Dodge 
Transp. Co., N. Y., 164 N. Y. S. 999. 


25. Constitutional Law—Due Process of Law. 
—Vested rights of railroads in congressional 
land grants were not disregarded without due 
process of law by Act Cong. June 9, 1916, re- 
vesting title in United States to unsold lands not 
used by railroad and regulating disposition of 
such lands and distribution of proceeds.—Oregon 
& C. R. Co. v. United States, U. S., 37 S. Ct. 443. 

26. Contracts—Latent Ambiguity.—In action 
for price of peanuts by assignees of company 
dealing in nuts against another company which 
sought to offset commissions due it for effecting 
sales for first company, sale contracts referring 
to quantity sold as so many cars, it was com- 
petent to prove that meaning of word “car,” in 
trade, was a carload of 30,000 pounds.—Carstens 
v. Nut House, Wash., 164 Pac. 770. 

27. Pari Delicto.—On the question of im- 
plied prohibition, the contract is not always 
avoided in toto, but when’ the parties are not in 
pari delicto the more innocent of the two may 
recover.—Courtney v. Parker, N. C., 92 S. E. 324. 


28. Corporations—By-Laws.—Manager of cor- 
poration intrusted with the transaction of its 
business affairs is bound by the restrictions im- 
posed on the corporation by its charter and by- 
laws, and, if he transgresses such restrictions, 
is liable to the corporation therefor.—Fergus 
Falls Woolen Mills Co, v. Boyum, Minn., 162 N. 
W. 616. 

29. Discovery of Fraud.—Where plaintiff 
immediately discovered fraud of two defendants 
in inducing him to purchase stock and give 
notes therefor, but did not then discover con- 
spiracy with holder of notes, his suit to cancel 
notes brought within 90 days after discovering 
conspiracy was timely.—Head v. Oglesby, Ky., 
194 S. W. 793. 

30. Preference.—Where both parties act in 
good faith, execution of a mortgage by an in- 
solvent corporation to a minority stockholder 
for money loaned to and applied by corporation 
to payment of current debts, and a subsequent 
foreclosure by a stockholder, is not an unlawful 
preference.—Callahan v. Pioneer Nurseries Co., 
Utah, 164 Pac. 878. 

31. Covenants — Servitude.— Covenants’ re- 
quired from grantee wherein she agreed as a 
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part of consideration of purchase price to ob- 
serve general community improvement scheme 
as to building restrictions creates an equitable 
servitude on lots in favor of other owners.— 
Winslow v. Newcomb, N. J., 100 Atl. 613. 


32. Deed—Delivery.—Where one advanced in 
years executed deed to his only child and heir, 
delivered it to attorney for record, and it was 
taken to record office, but not recorded because 
taxes were unpaid, and attorney kept it with 
knowledge of parties, deed was delivered.—lIn- 
gersoll v. Odendahl, Minn., 162 N. W. 525. 

33. Forfeiture. — Where purchaser was 
about to breach contract restricting sale of in- 
toxicants and paid balance on purchase price 
before same was due, vendor's return of money 
was not such repudiation as would prohibit en- 
forcement of forfeiture.—Southern Pac. R. Co. 
v. Blaisdell, Cal., 164 Pac. 804. 

34. Eleetricity — Contract.—Where company 
and a town contracted that company should fur- 
nish lighting current at lowest rates given any 
other town, contract containing nothing which 
prevented town from making a new contract, 
company and town by agreement could make 
new contract fixing a rate per lamp.—Southern 
Public Utilities Co. v. Town of Bessemer City, 
N. C., 92 S. E. 331. 

35. Exchange of Property—Accounting.—Pro- 
vision in contract for exchange of properties, for 
defendant to sell properties received by him 
and account for part of price in excess of a 
certain amount, held to require him taking prop- 
erty for part of price to account for it at value 
at which he took it.—Benford vy. Yockey, Colo., 
164 Pac. 725, 

36. Explesives—Evidence.—As showing the 
character of blastings and concussions by which 
plaintiff's house was injured, proof that rocks 
were thereby thrown on premises of others is 
admissible.—Louisville & N. R. Co. v. Lynne, 
Ala., 75 So. 14. 

37. False Pretense—Worthless Check.—The 
giving of a worthless check is a representation 
of the existing fact that the drawer has credit 
with the drawee bank for the amount involved. 
—State v. Tanner, N. M., 164 Pac. 821. 

38. Fraud—Confidential Relation.—The rule 
that a purchaser cannot rely upon a vendor's 
representations as to value, where he has rea- 
sonable opportunity of examining property, does 
not apply where a confidential relation exists 
between the parties.—Godwin yv. De Motte, Ind., 
116 N. E. 17. 


39. Misleading Contract.—That one who 
cannot read fails to have someone in whom he 
can repose confidence read contract for him will 
not defeat action for fraud in misreading con- 
tract.—Miller v. Haney, Ind., 116 N. E, 21. 








40. Frauds, Statute of—Mutual Agreement.— 
In action between stockholders upon mutual 
agreement to pay corporate debts, corporate 
minutes reciting such agreement signed by 
plaintiff, as corporation’s secretary do not s&atis- 
fy statute of frauds.—Asbury v. Mauney, N. C., 
92 S. E. 267, 

41. Fraudulent Conveyances—In action for 
deceit in sale of farm by false“representation as 
to existence of an improvement, vendor could 
not escape liability for purchaser’s actual loss 





by showing that representation, though state@ 
as a positive fact upon personal knowledge, was 


made in belief of its truth.—Shane v, Jacobson, 


Minn., 162 N. W. 472. 

42. Gifts—Evidence.—Remark of testatrix to 
a dear friend, who accompanied her to hospital 
and there assisted in making her comfortable, 
“You get the earrings and watch, you have been 
so good to me, and come to-morrow,” does not 
establish a gift causa mortis.—Wronker v. Ja- 
cobs, N. Y., 164 N. Y¥. S. 764. 


43. Hawkers and Peddlers—License.—W here 
state proved that a farmer was regularly en- 
gaged in peddling beef without a license, de- 
fendant had burden of bringing himself within 
the exemption to those selling farm products. 
—State v. Smith, N. C., 92 S. E. 325. 

44. Highways—cCollision.—In action for in- 
juries in collision.on highway between motor- 
cycle and automobile, automobile driver was not 
liable for negligence, if any, in permitting 
brakes to become deficient where, when danger 
was discovered, collision could not have been 
averted.—Russell v. Watkins, Utah, 164 Pac. 867. 

45. Husband and Wife — Non-Residents. — 
Where the complainant in a suit for alimony 
alleges that neither she nor defendant is a 
resident of the state, she is not entitled to sue 
for alimony or maintenance in the courts of 
the state-—Simon v. Simon, Fla., 75 So. 35. 


46. Injunction—Building Restrictions.—Where 
complainant daily observed construction by de- 
fendant of building begun in September in viola- 
tion of community building restriction without 
interference, the filing of a bill for mandatory 
injunction the following January to compel re- 
moval is too late.—Winslow v. Newcomb, N. J., 
100 Atl, 613. 


47. Dissolution of Corporation.—A court of 
equity wiil enjoin proceedings for dissolution 
of a solvent corporation where it will work 
breach of a continuing contract for which there 
is no adequate remedy at law.—dAllen v. Dis- 
tilling Co. of America, N. J., 100 Atl, 620. 


48. Insurance — Acceptahce. — Acceptance of 
fire insurance policy providing for forfeiture if 
insured’s interest “be other than unconditional 
and sole ownership,” in fee simple, was equiva- 
lent to a declaration that these facts were true. 
—Terminal Ice & Power Co. v. American Fire 
Ins. Co., Mo., 194 S. W. 722. 


49. Election of Officers.—Officer in frater- 
nal society running for re-election, who with 
knowledge of all facts voluntarily yields office 
to one declared his successor, abandons office.— 
State v. Barnes, Minn., 132 N. W. 613. 


50. Ordinance.—Ordinance requiring life in- 
surance companies to pay license fee on annual 
amount of premiums on all risks located within 
city, and elsewhere, contracted for in city, does 
not apply to premiums on policies contracted 
for, written, and delivered outside the city.— 
City of Shreveport v. New York Life Ins. Co. 
La., 75 So. 50. 


51. Pleading and Practice.—In action on 
fire policy, where the insurer separately pleaded 
fire by design of the insured, gross negligence 
of the insured, and failure to use all practical 
means to preserve the property, it was error to 
instruct permitting recovery unless all three de- 
fenses were proved.—Todd vy. Security Ins. Co., 
Mo., 194 S. W. 734. 


52. Landlord and Tenant — Crops. — Where 
owner grants use and possession of lands for 
term for share of crops annually by lease or 
contract, reserving title and possession of all 
crops until division, the contract creates relation 
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of landlord and tenant.—Minneapolis Iron Store 
Co. v. Branum, M. D., 162 N. W. 543. 

53. Implied Covenant.—There is no implied 
covenant by landlord that leased premises are 
tenantable or reasonably suitable for occupa- 
tion, and in the absence of fraud or conceal- 
ment as to condition of premises at time of 
lease, the rule of caveat emptor > =r. —Char- 
low v. Blankenship, W. Va., 92 S. E. 


54, Waiver.—By signing ion Be ae of crops 
with tenant, landlord waived right to first lien 
for rent to extent of the amount necessary to 
pay mortgage debt, and, if tenant delivered to 
landlord and mortgagee more than enough cot- 
ton to pay rent, landlord had no right to cotton 
set off to tenant’s share-cropper as his share 
of crop.——Hamilton vy. Blanton, S. C., S. E. 
275 5. 

55. Lieeense—Tax.—The state may impose a 
tax upon the franchise of a foreign corporation, 
“franchise” being employed in the sense of the 
privilege of doing business within the state and 
not the primary franchise of being a corpora- 
Geom v. Kentenia Corp., Ky., 194 S. W. 
$20. 








56. Literary Property — Injunction. — Action 
for injunction, accounting, and damages to re- 
strain production of photoplay under particular 
title, case resting on theory of unfair competi- 
tion, can be sustained only by showing defendant 
knew of plaintiff's prior use of title while itself 
using it, and accounting must be limited to 
damages and profits after defendant received 
notice.—Dickey v. Metro Pictures Corp., N. Y., 
164 N. Y. S. 7838. 2 

57. tdiinien..-PeentinniiinnOitaawe two ne- 
groes, while slaves in another state, lived to- 
gether as man and wife, and were so recognized, 
and brought up children recognized as their 
own which relation continued in Louisiana after 
abolition of slavery until his death, courts of 
the state will pesenape a marriage.—Marzette 
v. Cronk, La., 75 So. 

58. Master and a Ee of Risk. 
—Where a mechanical engineer was killed by 
explosion of boiler operated by an employe un- 
der immediate instructions of superintendent of 
plant held that explosion was not a risk which 
deceased had assumed, although he was _ in- 
trusted with oversight of all machinery.—Lip- 
pert v. Pacific Sugar Corp., Cal., 164 Pac. 810. 

59.-—_—_-Compensation.—Where employe lost ap- 
proximately one-fourth of an inch of the tip 
of one of his forefingers, the entire bulbous 
terminal not being taken off, he is not entitled 
to 23 weeks’ compensation provided by statute 
as award for loss of one-half a forefinger.— 





= eon v. Sherwood Shoe Co., N. Y., 164 N. Y. 
S. 86 
60. Farm Laborers.—A man traveling 


through country with a threshing machine is 
not engaged in farming, and his employes are 
not farm laborers, within Workmen’s Compensa- 
tion Law, § 3, subd. 4, excluding farm laborers 
from protection of act.—White v. Loades, N. Y., 
164 N. Y. S. 1023. 

61. Hazardous Employment.—Work of con- 
structing re-enforced concrete bridge over city 
street is not “inherently dangerous” making em- 
ployer of independent contractor constructing 
same liable for injuries to employe of con- 
pea Saneeom v. Craft & Co., N. C., 92 S. 





62. Hazardous Employment.—Where a day 
laborer was injured while putting a threshing 
machine in a barn, he was engaged in a haz- 
ardous employment within Workmen’s Com- 
pensation Act, 2, group 41, relating to opera- 
tion of vehicles, ete.— White v. Loades, N. Y., 
164 N, Y. S. 1023. 

63. Riability—Where owner delivers au- 
tomobile to mechanic for repairs, the mechanic 
is not his servant, but an independent con- 
tractor, and under Civ. Code 1910, § 4414, as to 
one injured by his negligence while testing it, 
owner is not liable, even though his driver, at 
mechanic's invitation, was riding in it at time 
of injury.— Woolley v. Doby, Ga., 92 S. E. 295. 

64. Partial Disability—Under the Work- 
men’s Compensation Act (St. 1915, § 2394—9), 
limiting indemnity for temporary or partial dis- 
ability to four times annual earnings, and in- 














demnity for permanent total disability to six 
times annual earnings, and providing that aggre- 
gate disability period shall not exceed 15 years, 
an award for temporary total disability, followed 
by partial permanent disability, cannot exceed 
four times employe’s average earnings.—Karges 
v. Industrial Commission of Wisconsin, Wis., 162 
N. W. 482. 

65. Presumption.—The fact that a switch- 
man, employed for 25 years in the same yards 
was run down and killed in the yards by a car, 
raises the presumption that some abnormal and 
unexpected condition prevailed.—Delaware, L. 
. R. Co. v. Hughes, U. S. C. C. A., 240 Fed. 





66. Res Ipsa Loquitur.—In an action for 
death of employe by explosion of boiler, plain- 
tiffs held not precluded from relying upon doc- 
trine of res ipsa loquitur because they also 
charged specific omissions of duties or acts of 
negligence.—Lippert v. Pacific Sugar Corp., Cal., 
i64 Pac, 810 

67. Respondeat Superior.—Driver of truck, 
who was in general employ of owner, but was 
told to report to superintendent of contractor 
for subway work, which hired trucks of owner 
and was injured while working for contractor, 
was in employ of contractor within Labor Law, 
§ 2.—Green v. McMullen, Snare & Triest, N. Y., 
164 N. Y. S. 948. 

68. Respondeat Superior.—A person’ in 
charge of the operation of a motor vehicle, 
though neither the owner nor the person ac- 
tually operating it, is liable for injuries caused 
by its negligent operation, since the person ac- 
tually operating it will be deemed his servant, 
regardless of who ee him.—Williams v. 
Blue, N. C., 92 S. E. 270. 

69.——Special Verdict.—A general verdict for 
plaintiff employe, who was injured by breaking 
of an unguarded emery wheel, is not inconsistent 
with special answers that it was necessary to 
leave one-fourth of the wheel exposed, since 
such exposed portion might have been lower 
portion, the breaking of which would not have 
injured plaintiff if remainder had been guarded. 
—e Car & Mfg. Co. v. Brown, Ind., 116 N. 














70. Workmen's Compensation Act.—Where 
servant handling hides received abrasion on back 
of hand, and later contracted anthrax through 
handling dirty and diseased hides, abrasion could 
be deemed accidental injury in course of em- 
ployment, and disease could be deemed “such 
disease or infection as may naturally and un- 
avoidably result’ from such injury within Work- 
men’s Compensation w, § 3, eg 7.—Hiers 
v. John A. Hull & Co., N. Y., 164 N. Y. S. 767. 

71. Workmen's Compensation Aghewtitibene 
plaintiff employed to fire a boiler while attempt- 
ing to push iron beams out of a used passage 
felt pain in his stomach, became faint and weak, 
and three days thereafter had a slight paralytic 
stroke, his injury was an accident arising out of 





and ‘in the course of his employment within 
Workmen's Compensation Act.—Manning v. 
Pomerene, Neb., 162 N. W. 492. 

72. Mechanies’ Liens—Laborer.—One merely 


agreeing to pay wages of building contractor's 
employes, to be repaid with commission, is not 
entitled to lien for their labor, he in effect merely 
making a loan to contractor.—Sweet v. Fresno 
Hotel Co., Cal., 164 Pac, 788 


73. Mines and Minerals—Oral Contract.—De- 
fendants’ oral agreement to pay plaintiffs for 
pumping water from their mine was not merged 
in a subsequent lease of an adjoining mine 
which plaintiffs were to keep pumped, although 
no pumping was actually done in the first- 
named mine, especially where defendants paid 
under oral contract | a: lease.—Lat- 
shaw v. Stoddard, Mo., 194 S. 727. 

74. Munieipal + Repeal ht — Contributory 
Negligence.—If a person does not have ordinary 
skill in driving an automobile, it is lack of 
ordinary care to attempt to do so, and such con- 
duct is contributory negligence ‘barring recov- 
ery for injuries—Arnold v. San Francisco-Oak- 
land Terminal Rys., Cal., 164 Pac. 798. 

75. Defective Street.—In pedestrian’s action 
against city for injuries sustained when board 
over coalhole in sidewalk gave way, where peti- 
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tion alleged covering of hole had become de- 
eayed and loose, it was permissible for plaintiff 
to prove either of defective conditions.—Bond y. 
City of Sedalia, Mo., 194 S. W. 740. 


76. Injunction.—Railroad’s suit to enjoin 
village from diverting waters along highway 
boundary ‘to railroad embankment was properly 
denied where road had disregarded its p ty un- 
der Rev. St. 1913, 3016, to construct culvert 
at highway crossing, and did not prove that 
injury from diversion would nevertheless have 
occurred. en > R. Co. v. Village of Eddy- 
ville, Neb., 162 N . 486. 


77. 1 Se a a every obstruction to use 
of street whether authorized by municipal cor- 
poration or not, irrespective of its character or 
purpose, constitutes a nuisance or is actionable 
in damages; as right to use of street is sub- 
ject to necessary limitations.—Johnson v. City 
of Huntington, W. Va., 92 S. E. 344. 


78.——Speed Ordinance.—Violation of a speed 
ordinance by the driver of an automobile is 
negligence per se, and it is not rendered any the 
less so because the police of a city resolve not 
to enforce the ordinance.—Riser v. Smith, Minn., 
162 N. W. 520. 


79. Names—Penal Statute.—Laws 1913, c. 77, 
making it a misdemeanor to transact business 
under an assumed name without filing a cer- 
tificate with clerk of court, etc., prevents an 
offending party from recovering for material 
furnished either on —= or implied contract. 
—Courtney v. Parker, N. C., 92 S. E. 


80. Nuisance—Building Restrictions.—V ast 
majority of houses in a section of the country 
being built of pine, and a large percentage of 
them being old and somewhat dilapidated, they 
are not nuisances per se even in towns and 
aia caamaad v. Town of Ashland, Ala., 75 So. 








81. Noisome Odors.—Where defendant 
maintained hog, cow, and horse pens, dog ken- 
nels, and chicken coops close to plaintiff's resi- 
dence, with consequent loud noises, noisome 
odors, and other obnoxious effects, plaintiff was 
entitled to injunctive relief against the nuisance. 
—-Singer v. James, Md., 100 Atl. 642. 

82. Parent and Child—Expense of Burial.— 
The father of an incompetent person over 21 
years of age, and without property, was liable 
for the expenses of her burial.—In re Van Den- 
burgh, N. Y., 164 N. Y. Supp. 966. 


83. Humiliation—A mother cannot main- 
tain an action for the betrayal of a daughter 
still living, on the ground of the great humili- 
ation, shame, mental anguish, and degradation 
— upon her.—Kaufman v. Clark, La., 75 








84. Perjury—Regulations of Land Office.— 
Charge of perjury may be based on regulation 
of land office requiring affidavit, where oath is 
taken before competent person.—United States 
v. Morehead, U. S. S. C., 37 S. Ct. 458. 


85. Principal and Agent—Defenses.—Company 
which sold peanuts through another company 
acting as broker, and assignees of selling com- 
pany against broker company’s claim for com- 
missions could not avail themselves of fact that 
broker company inade sales in its own name.— 
Carstens v. Nut House, Wash., 164 Pac. 770. 

86. Estoppel.—Drawer of checks payable 
to fictitious payees —. his bank which had 
finally charged them on his account after their 
payment on forged indorsements, if holding out 
third person as agent in matters involved, would 
be estopped from denying such agency.—Jones 
v. People’s Bank Co., Ohio, 116 N. E. 34. 

87.— Occasional Employment.—Mere fact 
that a private individual occasionally assisted 
the ticket agent of one carrier did not constitute 
him the agent of such carrier then acting as 
agent for defendant carrier in the sale of a 
ticket so as to render defendant carrier liable 
for refusal to honor a ticket illegally sold by 
such person.—Boston v. Southern Pac. Co., Ky., 
194 S. W. 814. 

88. Principal and Surety—Contribution.— 
Surety in whose favor limitations have not run, 
and who has been compelled to pay _principal’s 
debt, may exact contribution from cosurety in 








another state, under the laws of which creditor's 
claim against cosurety was barred when debt 
was paid.—Frew v. Scoular, Neb., 162 N. W. 496. 


89. Railroads —Intervening Cause. — Where 
railroads’ initial negligence in failing to signal 
and keep lookout, as was required by statute, 
would not have resulted in death of intestate 
but for latter’s negligence, which either suc- 
ceeded that of road’s employes or concurred 
with it, plaintiff could not recover for death.— 
Thornton v. Southern Ry. Co., Ala., 75 So. 4. 

90. Rebuttable Presumption.—There is pre- 
sumption of law that a decedent performed the 
duty requiring him to stop, look and listen be- 
fore attempting to cross a track, rebuttable, in 
absence of direct testimony, by evidence as to 
circumstances of accident.—Miller v. Pennsyl- 
vania R. Co., Pa., 100 Atl. 654. 

91. Reeeivers—Discretion.—Receiver has no 
discretion to tie up trust estate or prevent court 
from enforcing administration thereof, so as to 
protect its best interests, and all parties dealing 
with receiver are charged with notice of these 
limitations.—Delbridge v. Kaukauna Fibre Co. 
Wis., 162 N. W. 478. 

92. Sales—Misnomer.—In seller’s action for 
price, the fact that the seller originally mis- 
understood the buyer’s Christian name, and 
charged the purchase to him under such name, 
does not constitute a defense.—Van Meter v. 
Taylor, Mo., 194 S. W. 729. 

93. Sample.—In action by buyer of tobacco 
for damages on ground that it did not equal 
sample, evidence of express warranty held ad- 
missible under pleadings, being alleged in reply 
though not in petition.—D. H. Watjen & Co. vy, 
Louisville Tobacco Warehouse Co., U. S. C. C. A, 
240 Fed. 919. 


94. Specific Performances—Interest.—The suc- 
cessful purchaser complainant in specific per- 
formance, claiming and allowed rental value be- 
tween time of refused tender and decree, having 
used the money tendered to pay a note, interest 
thus saved should be allowed respondent.— 
Sweeney v. Brow, R. I., 100 Atl. 593. 

95. Tender.—Where vendor of land on con- 
tract had sold land to another, so that he could 
not convey on payment or tender of balance of 
price, purchaser was not bound to make tender 
before suing, for a performance.—Rice v. 
Rice, Ala., 75 So. 21. 

96. Trover and Conversion—Burden of Proof. 
—Plaintiff claiming conversion because of de- 
fendant’s refusal to accept, as agreed, a chattel 
mortgage, in place of a lien giving right to pos- 
session, has the burden of showing the terms of 
mortgage were agreed on with certainty, and 
tender of note and mortgage conforming thereto. 











—Gregory v. Oregon Fruit Juice Co., Or., 164 
Pac. 728. 
97. Trusts — Commingling.— Where moneys 


loaned by one corporation to an individual and 
by him loaned to another corporation were by 
second corporation commingled with other 
moneys and their identity completely lost and 
are not represented by investments in property. 
trust res, any, being claim of individual 
against second corporation, receiver of the first 
takes such claim in position he finds it subject 


to equities.—Fidelity Trust Co. v. Federal Trust A 


Co., N. J., 100 Atl. 615. 

98. Usury—Interest.—Where interest on ac- 
tual amount loaned is calculated at 8 per cent 
from date of loan to maturity and is added to 
the loan, and borrower signs note for the total 
amount, with interest at 8 per cent from ma- 
turity until paid, the contract is not usurious. 
—Haley v. Covington, Ga., 92 S. E. 297. 


99. Vendor and Purchaser—Marketable Title. 
—A title subject to restrictive covenants, impos- 
ing greater restrictions than those imposed by 
law, is unmarketable, although such restrictions 
do not prejudicially affect the market value of 
the premises.—Bull v. Burton, N. Y., 164 N. ¥ 
Ss. 


100. Wills—Contest.—Where codicil directed 
that note be charged against interest of heir, 
such heir’s agreement not to contest the will 
was sufficient consideration for the promise of 
the other heirs not to charge such note against 
her.-Fulkerson vy. Simpson,-Mo., 194 §. W. 734. 
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